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IN  many  of  the  countries  of  Europe  the  civil  liberties  of  the 
people  have  been  destroyed.  They  have  been  sacrificed  to  dicta- 
torial power.  Freedom  of  speech,  press,  and  assembly  are  gone. 
Citizens  may  be  arrested  and  imprisoned  without  trial.  The  great- 
ness of  this  tragedy  has  been  deeply  impressed  on  the  minds  of 
most  Americans.  It  should  make  us  alert  to  recognize  and  con- 
demn any  attack,  however  subtle,  upon  our  constitutional  rights. 
The  deadening  effect  of  repression  on  the  thought  and  life  of 
those  living  in  dictatorships  should  warn  us  to  make  sure  that  our 
civil  liberties  are  neither  whittled  away  in  time  of  peace,  nor  sub- 
merged under  the  supposed  necessities  of  war. 

If  you  were  to  go  about  like  Socrates,  pestering  your  fellow 
citizens  to  tell  you  what  they  think  and  feel  about  our  Bill  of 
Rights  and  the  civil  liberties  which  it  protects,  you  would  get  all 
sorts  of  answers.  You  would  find,  first,  a  great  many  people  who 
know  that  there  is  a  Bill  of  Rights  but  who  are  not  at  all  clear 
about  it.  Like  the  Ordinance  of  1787  or  the  Compromise  of  1850, 
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it  is  to  them  merely  a  name  out  of  their  schoolbooks  which  has 
nothing  to  do  with  present-day  life  and  its  problems.  You  would 
find  others  who  know  in  a  general  way  what  is  in  the  Bill  of 
Rights,  but  since  it  is  the  job  of  the  Supreme  Court  to  guard  the 
constitutional  rights  of  the  people,  they  feel  that  there  is  nothing 
that  they  need  do  about  it.  Still  others  assume  that  democratic 
government  automatically  protects  civil  liberty.  The  totalitarian 
states  have  ruthlessly  suppressed  the  civil  liberties  of  the  people; 
the  United  States  is  not  a  totalitarian  state;  therefore,  it  cannot 
suppress  civil  liberty.  "It  Can't  Happen  Here." 

Ignorance^— A  Threat  to  Our  Liberties 

This  confusion  of  thought  is  one  of  the  hidden  dangers  to 
American  civil  liberty  today.  It  makes  it  easy  to  slip  into  the 
comfortable  habit  of  thinking  of  the  Bill  of  Rights  much  as  we 
think  of  the  Sermon  on  the  Mount  or  the  Declaration  of  Inde- 
pendence—expressions of  noble  ideals— but  too  vague  and  exalted 
to  serve  as  useful  guides  in  the  management  of  practical  affairs. 
We  are  prone  to  forget  that  our  forefathers  earned  these  civil 
liberties  by  conflict  and  sacrifice  and  entrusted  them  to  us  as  a 
sacred  heritage.  We  forget  that  "eternal  vigilance  is  the  price  of 
liberty."  Certainly  we  cannot  be  vigilant  to  preserve  something 
we  do  not  understand.  We  cannot  effectively  protect  our  civil 
liberties  if  we  do  not  know  clearly  what  they  are,  what  is  the 
nature  and  source  of  the  dangers  which  threaten  them,  and  what 
are  the  weapons  at  our  disposal  for  guarding  them. 

DANGERS  TO  CIVIL  LIBERTY 

In  War  or  National  Emergency 

The  sharpest  menace  to  civil  liberty  arises  in  time  of  war  or 
national  crisis.  It  is  then  that  we  are  in  danger,  through  honest 
patriotism,  of  suspending  our  civil  liberties  and  submitting  to  the 
rule  of  ruthlessness  and  intolerance.  This  happened  during  the 
First  World  War;  it  may  happen  again  during  this  one. 

Civil  liberty  is  weak  in  time  of  war  or  national  crisis  because 
civil  liberty  is  always  relative.  All  our  rights  are  dependent  on  the 
co-existing  rights  of  others  and  the  demands  of  national  security. 
Thus  there  can  be  no  such  thing  as  an  absolute  freedom  of 
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speech.  This  is  what  Mr.  Justice  Holmes  meant  when  he  said: 
"The  most  stringent  protection  of  free  speech  would  not  project 
a  man  in  falsely  shouting  fire  in  a  theater  and  causing  a  panic." 
The  same  is  true  of  the  other  basic  civil  liberties.  But  if  these 
rights  are  limited,  how  drastic  may  the  limitations  be?  The  idea 
that  civil  liberties  are  relative  and  must  yield  to  the  need  for 
preserving  the  safety  of  the  nation  is  only  a  step  removed  from 
the  simple  and  brutal  slogan  that  the  end  not  only  justifies  the 
means,  but  justifies  any  means.  It  takes  all  the  self-discipline  a 
free  people  can  muster,  and  sometimes  more,  to  make  sure  that 
that  step  is  not  taken. 

If  we  are  to  avoid  sacrificing  to  the  success  of  our  war  efforts 
more  civil  liberty  than  the  national  safety  demands,  we  should 
know  which  liberties  are  in  greatest  danger  and  how  they  are 
threatened.  Here  we  shall  find  that  the  First  World  War  re- 
stricted a  different  group  of  liberties  from  those  which  are  most 
sharply  menaced  during  the  present  war.  In  the  first  place,  war 
inevitably  curbs  freedom  of  speech  and  press  and  assembly.  This 
was  the  costliest  civil  liberty  sacrifice  of  World  War  I.  Nearly 
5,000  persons  were  prosecuted  for  unlawful  speeches,  publica- 
tions, or  meetings.  Nearly  2,000  of  these  were  sent  to  prison,  in 
some  cases  for  thirty  years.  One  of  these  was  a  man  who  pub- 
licly urged  that  the  government  should  pay  for  the  war  by  taxa- 
tion rather  than  by  selling  bonds.  Another,  before  the  Supreme 
Court  had  decided  the  question,  argued  that  the  Selective  Draft 
Act  was  unconstitutional.  He  went  to  prison  for  twenty  years. 
There  has  so  far  been  no  serious  free-speech  problem  during  the 
present  war.  There  have  been  no  wholesale  prosecutions  and  less 
than  a  hundred  people  have  been  sent  to  prison  for  sedition.  In 
the  second  place,  a  constant  threat  to  freedom  of  press  which 
is  vastly  increased  in  time  of  war  results  from  the  virtually  arbi- 
trary power  of  the  Postmaster  General  to  exclude  newspapers 
and  magazines  from  the  mails  or  to  deny  them  the  indispensable 
second-class  mailing  privileges.  On  the  theory  that  these  postal 
privileges  are  really  gifts  from  the  government  and  not  rights,  the 
Supreme  Court  has  upheld  the  very  broad  discretion  of  the  Post- 
master General  to  decide  what  is  "non-mailable."  He  may  abuse 
that  discretion— and  this  happened  during  the  last  war— or  he 
may  not.  But  a  free  press  is  always  in  danger  if  it  rests  on  nothing 
more  substantial  than  the  generosity   and  self-restraint  of  an 
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executive  officer  whose  rulings  are  virtually  unreviewable  in  the 
courts.  In  the  third  place,  the  civil  liberties  of  aliens,  especially 
enemy  aliens,  are  drastically  cut  down  in  time  of  war.  A  certain 
amount  of  this  is  inevitable.  But  during  and  immediately  after 
the  last  war  the  illegal  and  brutal  treatment  of  aliens  by  federal 
officials  became  a  national  scandal  which  had  finally  to  be 
stopped  by  the  courts.  These  abuses  have  not  been  repeated  dur- 
ing the  present  war.  On  the  contrary,  extraordinary  pains  have 
been  taken  by  the  government  to  extend  to  aliens  and  enemy 
aliens  fair  and  reasonable  treatment. 

A  fourth  wartime  danger  to  civil  liberty  is  the  intrusion  of 
military  authdrity  into  the  civilian  life  of  the  nation.  This  is  a 
very  serious  danger  at  present,  which  we  escaped  almost  entirely 
during  the  First  World  War.  Armies  must  move  fast.  Army  dis- 
cipline must  be  quick  and  final,  and  cannot  wait  upon  the  slow 
procedures  of  jury  trials  and  long-drawn-out  appeals.  In  its 
movements  and  decisions  the  Army  must  be  governed  by  military 
considerations,  and  therefore  it  cannot  bother  much  about  civil 
liberty.  This  is  because  the  job  of  the  Army  is  to  fight  and  to 
be  at  all  times  in  readiness  to  defend  us  against  our  enemies. 
Because  the  Army  is  this  kind  of  organization  and  has  this  kind 
of  job,  the  Constitution  has  built  a  fence  around  it  to  keep  it 
from  moving  into  places  where  there  is  no  fighting  to  be  done, 
to  prevent  it  from  supplanting  the  normal  and  deliberative  proc- 
esses of  civil  government,  and  from  overriding  our  civil  liberties. 
In  1866  the  Supreme  Court  in  the  famous  Milligan  case1  held 
that  a  commission  of  Army  officers  could  not  constitutionally 
try  a  civilian  for  treasonable  and  seditious  conduct  in  a  state  in 
which  hostilities  were  not  going  on  and  in  which  the  ordinary 
civil  courts  were  carrying  on  business.  Martial  law,  said  the 
Court,  cannot  validly  be  in  force  side  by  side  with  civilian  law. 
We  appear  to  have  abandoned  this  rule  during  the  present  war. 
After  Pearl  Harbor,  and  under  the  acute  fear  of  a  Japanese 
invasion  of  our  West  Coast,  the  Army  established  a  Military  Area 
on  the  Pacific  Coast  about  forty  miles  wide  and  reaching  from 
Canada  to  Mexico  from  which  "any  or  all  persons  may  be  ex- 
cluded, and  with  respect  to  which,  the  right  of  any  person  to 
enter,  remain  in,  or  leave  shall  be  subject  to  whatever  restric- 
tions the  [military  commander]  may  impose  in  his  discretion." 
From  this  area  the  Army  evacuated  some  112,000  persons  of 
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Japanese  ancestry,  including  70,000  native-born  American  citi- 
zens, and  placed  them  in  camps  or  relocation  centers  maintained 
under  federal  authority.  Similar  military  zones  have  been  cre- 
ated elsewhere.  The  problem  of  what  to  do  with  the  West-Coast 
Japanese  was  so  unique  and  complicated  as  to  stand  in  a  class 
by  itself.  What,  however,  shall  we  say  of  the  action  of  a  board 
of  Army  officers,  in  ordering  an  individual  American  citizen 
residing  in  San  Francisco  or  Boston  to  leave  his  home  and  go 
elsewhere,  without  any  formal  charge  of  crime,  without  a  civil 
trial,  merely  because  the  board  regards  him  as  "dangerous,"  or 
of  "doubtful"  loyalty?  We  should  watch  with  jealous  suspicion 
and  concern  this  new  tendency  to  supplant  civil  authority  by 
martial  law.  Serious  danger  lies  in  this  development. 

Finally,  a  serious  wartime  menace  to  civil  liberty  comes  from 
a  diseased  public  opinion  manifesting  itself  in  popular  hysteria. 
Very  seldom  do  public  officials  arrogantly  override  the  liberties 
of  a  protesting  people,  but  very  often  an  intolerant  public  opinion 
clamors  for  the  suppression  of  minority  rights.  The  professional 
patriots  and  witch-burners  suddenly  assume  leadership.  Whole 
communities  lose  their  capacity  for  thoughtful  judgment  and  are 
whipped  into  an  emotional  frenzy  not  far  removed  from  the 
mob  psychology  which  results  in  a  lynching.  We  watched  this 
happen  in  many  American  communities  during  the  last  war. 
Fortunately  we  have  so  far  escaped  this  dangerous  hysteria  dui> 
ing  the  present  war,  perhaps  because  we  are  fighting  the  war 
with  a  degree  of  national  unity  never  before  attained.  It  would 
be  a  mistake  to  assume,  however,  that  the  danger  does  not  exist 
because  we  have  kept  it  under  control. 

Peacetime  Dangers  to  Civil  Liberty 

Dangers  to  civil  liberty  are  not  confined  to  war.  They  are 
constantly  present  in  time  of  peace.  History  teaches  that  they  are 
peculiarly  ominous  in  the  peace  that  follows  a  war.  The  emo- 
tions and  energies  which  helped  us  defeat  the  enemy  suddenly 
need  new  outlets  and  we  are  tempted  to  focus  them  on  those 
whom  we  suspect  of  being  enemies  at  home.  The  most  drastic 
invasions  of  civil  liberty  which  stemmed  from  the  First  World 
War  came  during  the  few  years  just  after  the  war  was  over.  It 
is  almost  certain  that  the  civil  liberties  of  several  minority  groups 
will  be  in  great  danger  when  the  present  war  has  been  won. 
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What  are  the  more  important  peacetime  threats  to  civil  lib- 
erty? One  lies  in  the  field  of  labor  relations.  Civil  rights  on  both 
sides  have  been  overridden  in  embittered  labor  disputes.  The 
rights  of  the  employer  have  been  invaded  by  the  workers  in 
actions  ranging  from  sit-down  strikes  to  mob  violence  and  de- 
struction of  property.  On  the  other  hand,  union  men  and  their 
leaders  have  been  the  victims  of  police  brutality;  their  civil  lib- 
erties have  been  curtailed  by  the  hair-trigger  willingness  of  state 
governors  to  hurl  state  troops  into  strike  areas.  Under  the  Hague 
regime  in  Jersey  City  union  men  were  denied  freedom  of  speech, 
press,  and  assembly,  and  were  subjected  to  other  repressive  meas- 
ures. The  strengthening  of  collective  bargaining  will  tend  to 
diminish  these  threats  to  civil  liberty. 

Another  threat  to  civil  liberty  is  found  in  the  widespread 
antagonism  to  certain  religious  sects,  and  especially  to  the  Je- 
hovah's Witnesses.  Freedom  of  religion  has  been  invaded  here  as 
well  as  freedom  of  speech  and  press.  The  Witnesses  will  not 
salute  the  flag  or  fight  in  the  army,  and  they  publicly  attack  in- 
stitutionalized religion,  especially  the  Catholic  Church.  They 
have  received  brutal  and  unconstitutional  treatment  in  many 
places.  They  present  a  strong  and  constant  temptation  to  Ameri- 
can communities  to  forget  that  unpopular  and  cantankerous 
minorities  are  the  very  ones  for  whose  protection  we  established 
our  Bills  of  Rights.  Hostile  treatment  of  this  group  has  elicited 
from  the  Supreme  Court  some  of  its  most  vigorous  and  far-reach- 
ing decisions  in  behalf  of  freedom  of  religion,  speech,  and  press. 

A  very  disquieting  and  insidious  threat  to  civil  liberties  lies 
in  the  attitude  of  some  groups,  both  official  and  unofficial,  toward 
our  so-called  "radicals"  or  "liberals."  While  several  of  our  oldest 
state  constitutions  still  guarantee  to  the  people  the  "right  of 
revolution,"  it  is  now  well  established  that  those  who  "advocate 
the  overthrow  of  government  by  force  and  violence"  may  con- 
stitutionally be  punished.  This  has  been  held  to  be  a  reasonable 
and  necessary  limitation  on  freedom  of  speech  and  press.  The 
Communist  Party  from  its  beginning  has  officially  advocated  the 
overthrow  of  the  existing  governmental  and  economic  system  by 
revolution.  This  is  held  in  many  quarters  to  mean  that  every 
Communist  individually  advocates  the  overthrow  of  government 
by  violence  and  plans  to  do  something  about  it.  But  the  term 
Communist  is  very  loosely  used  in  common  speech.  It  is  applied 
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now  to  many  a  liberal  in  the  same  way  that  the  term  "Socialist" 
was  applied  to  progressive  thinkers  thirty  years  ago.  It  is,  in  short, 
an  epithet  often  hurled  by  a  conservative  person  against  a  less 
conservative  person  without  the  slightest  reference  to  actual  mem- 
bership in  the  Communist  Party.  By  calling  a  man  by  this  bad 
name,  you  also,  whether  you  intend  it  or  not,  accuse  him  in  the 
minds  of  others  of  advocating  the  overthrow  of  government  by 
violence— which  is  a  serious  crime.  By  a  vicious  combination  of 
this  name-calling  and  bad  logic,  freedom  of  opinion  is  very  seri- 
ously threatened.  The  argument  runs  something  like  this.  Com- 
munists advocate  the  overthrow  of  government  by  violence.  Jones 
is  a  Communist.  Jones  protests  publicly  that  the  civil  liberties  of 
Smith  have  been  invaded.  Brown  also  protests  on  behalf  of  Smith. 
Therefore,  Brown  is  a  Communist.  Therefore  Brown  advocates 
the  overthrow  of  government  by  violence.  This  sounds  like  a 
grotesque  exaggeration.  That  it  is  not  is  proved  by  the  fact  that 
there  are  in  Washington  official  lists  of  persons  suspected  of 
Communistic  leanings  made  up  of  the  heterogeneous  groups  who 
in  1933  petitioned  President  Roosevelt  to  recognize  the  Soviet 
Union. 

It  is  the  use  of  this  kind  of  loose  reasoning,  together  with 
other  unfair  procedures,  which  make  our  legislative  committees 
set  up  to  investigate  "un-American  activities"  so  dangerous  to 
civil  liberty.  These  committees,  of  which  the  Dies  Committee  is 
the  most  prominent,  are  in  a  position  to  do  both  good  and  harm. 
Unfortunately,  the  records  show  that  the  Dies  Committee  makes 
no  claim  to  objectivity.  It  makes  no  effort  to  assure  itself  of  the 
credibility  of  its  witnesses.  It  releases  to  the  press  accusations  of 
disloyalty  without  permitting  those  so  accused  to  defend  them- 
selves. This  is  hardly  the  "American"  way  of  dealing  with  per- 
sons suspected  of  serious  offenses.  Recently  this  danger  to  civil 
liberty  took  a  more  serious  form.  The  House  of  Representatives 
voted  to  dismiss  from  office  by  withholding  money  for  their 
salaries  several  executive  officers  accused  by  a  congressional  com- 
mittee, after  a  secret  investigation,  of  having  "associated"  with 
persons  and  organizations  found  by  "the  court  of  public  opinion" 
to  be  "subversive  and  un-American."  None  of  these  men  had  a 
chance  to  reply  to  these  charges,  introduce  witnesses,  or  to  make 
any  effective  defense.  Now  a  public  office  is  not  the  property 
of  the  man  who  holds  it.  His  rights  are  not  infringed  if  he  is 
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dismissed  for  incompetence  without  even  being  given  a  hearing, 
for  the  question  of  his  incompetence  is  one  which  must  be  an- 
swered by  his  superior  officer  according  to  his  best  judgment. 
It  has  long  been  held,  however,  that  essential  fair  play  requires 
that  an  officer  who  is  dismissed  on  charges  of  drunkenness,  dis- 
honesty, or  immorality  must  be  given  a  fair  opportunity  to 
defend  his  character.  By  the  same  principle,  to  remove  men  from 
office  on  vague,  ill-supported,  and  secretly  presented  charges 
of  holding  "subversive  and  un-American"  opinions,  without 
giving  them  a  fair  public  hearing  at  which  they  can  defend 
their  good  names,  is  to  make  them  the  victims  of  a  shocking 
denial  of  civil  liberty.  Whether  we  like  these  men  or  their 
ideas  or  their  friends  is  not  the  point  at  issue.  We  must  not 
refuse  to  deal  with  them  fairly  and  justly  in  accordance  with 
established  and  valued  legal  procedures.  Civil  liberty  is  seriously 
endangered  if  we  do. 

How  Protection  Can  Be  Obtained 

Protection  against  the  present-day  threats  to  our  liberty  re- 
quires a  thorough  knowledge  and  appreciation  of  our  basic  civil 
rights.  A  people  will  not  long  retain  its  liberties  unless  it  under- 
stands and  values  them.  Responsible  citizens  will  view  with  grave 
concern  each  national  emergency  which  affords  an  excuse  for 
sacrificing  civil  liberty  on  the  altar  of  national  security.  They 
will  realize  that  these  sacrifices  must  sometimes  be  made,  but 
they  will  be  alert  to  see  that  such  restrictions  of  civil  liberty  be 
as  mild,  as  few,  and  as  short-lived  as  possible.  They  must  realize 
that  civil  liberty  is  not  secured  merely  by  the  enforcement  of  the 
federal  and  state  Bills  of  Rights,  but  that  its  protection  depends 
fundamentally  on  the  understanding  and  the  will  of  a  liberty- 
loving  people. 

If  he  is  to  safeguard  his  basic  liberties,  there  are  a  number 
of  things  which  every  citizen  ought  to  know  so  as  to  have  an 
intelligent  understanding  of  his  responsibilities.  He  should  know, 
first,  how  we  came  to  have  a  Bill  of  Rights  and  what  sort  of  pro- 
tection it  was  intended  to  provide.  Second,  he  should  know  what 
its  provisions  are  and  what  its  relation  is  to  other  parts  of  the 
Constitution.  Third,  he  ought  to  understand  which  government 
—state  or  federal— in  our  complicated  dual  system  is  chiefly  re- 
sponsible for  protecting  his  civil  liberties.  He  should  know  that 


SAFEGUARDING   OUR   CIVIL   LIBERTIES  9 

during  the  nation's  first  hundred  years  the  state  and  not  the 
federal  government  was  the  primary  guardian  of  civil  liberty, 
but  that  some  twenty  years  ago  the  Supreme  Court  nationalized 
our  civil  liberties  and  placed  them  under  the  protection  of  the 
federal  Constitution  and  the  federal  courts.  Fourth,  he  should 
know  where  lie  the  dangers  to  civil  liberty.  And  finally,  he  should 
understand  what  safeguards  we  may  rely  on  to  preserve  our  lib- 
erties, and  what  share  the  citizen  has  in  maintaining  them. 


THE  FEDERAL  BILL  OF  RIGHTS 

THE  Constitution  of  the  United  States  originally  contained  no 
Bill  of  Rights.  It  did,  however,  protect  civil  liberty  by  a  few 
scattered  clauses.  Five  of  these  clauses  listed  things  which  the  new 
federal  government  might  not  do.  It  could  not,  save  in  time  of 
rebellion  or  acute  public  danger,  suspend  the  writ  of  habeas 
corpus,  the  traditional  safeguard  against  arbitrary  imprisonment. 
It  could  pass  no  "bill  of  attainder,"  a  conviction  and  punishment 
for  a  crime  by  legislative  act  rather  than  by  judicial  process.  It 
could  pass  no  ex  post  facto  law,  a  retroactive  statute  adversely 
affecting  the  position  of  persons  accused  of  crime.  It  could  not 
deny  to  those  who  broke  its  laws  a  trial  by  jury.  And,  finally,  it 
could  punish  for  treason  only  under  carefully  defined  restrictions. 
Three  other  clauses  protected  civil  liberty  from  state  interference. 
No  state  might  pass  a  bill  of  attainder ;  it  could  not  pass  an  ex  post 
facto  law;  it  could  pass  no  law  impairing  the  obligation  of  con- 
tracts. In  addition  the  states  were  directed  to  give  to  the  citizens 
of  each  state  the  privileges  and  immunities  of  citizens  in  the  sev- 
eral states.  This  was  to  prevent  the  citizen  of  a  state  from  being 
treated  like  a  foreigner  when  he  went  into  other  states.  By  these 
few  clauses  the  original  Constitution  protected  civil  liberty;  but 
it  contained  no  broad  Bill  of  Rights. 

The  Convention  of  1787  did  not  forget  about  a  Bill  of 
Rights.  It  thought  about  it  and  rejected  it.  A  motion  to  appoint 
a  committee  to  draft  a  Bill  of  Rights  was  voted  down  by  ten  of 
the  thirteen  states.  This  action  was  not  as  unreasonable  as  it 
seems.  In  the  first  place,  eleven  state  constitutions  had  either 
formal  Bills  of  Rights  or  the  equivalent,  so  that  there  was  no 
need  to  worry  about  abuses  of  civil  liberties  at  the  hands  of  the 
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states.  In  the  second  place,  no  Bill  of  Rights  seemed  necessary  to 
protect  civil  liberty  against  abuse  by  the  new  national  govern- 
ment. The  new  government  was  to  have  only  the  powers  specif- 
ically granted  it,  and  none  of  these  gave  it  any  authority  over  the 
areas  which  a  federal  Bill  of  Rights  would  protect.  "Why,"  asked 
Hamilton,  "declare  that  things  shall  not 'be  done,  which  there  is 
no  power  to  do?"  In  the  84th  Federalist,  Hamilton  pushed  this 
argument  even  further.  He  argued  that  a  federal  Bill  of  Rights 
would  be  positively  dangerous.  It  would  weaken  the  doctrine 
that  the  new  government  had  only  the  powers  delegated  to  it. 
To  forbid  the  new  government  to  do  things  which  it  has  been 
given  no  power  to  do  suggests  that  without  the  prohibition  it 
does  have  power  to  do  them. 

The  Convention,  however,  misjudged  the  temper  of  the 
country  and  its  judgment  was  overruled.  The  chief  point  of 
attack  on  the  Constitution  during  the  struggle  for  ratification 
was  the  absence  of  a  Bill  of  Rights.  The  argument  that  a  federal 
Bill  of  Rights  was  unnecessary  or  even  dangerous  was  not  con- 
vincing. Richard  Henry  Lee  declared  that  while  Congress  had 
no  delegated  power  to  interfere  with  the  freedom  of  the  press,  it 
did  have  a  delegated  power  to  tax  and  might,  therefore,  lay 
a  tax  on  printing  so  burdensome  and  discriminatory  as  to  de- 
stroy a  free  press.  A  Bill  of  Rights  was  therefore  needed  to  keep 
the  federal  government  from  using  its  delegated  powers  in  ways 
which  would  endanger  civil  liberty.  The  demand  for  such  a  Bill 
of  Rights  became  irresistible,  and  the  leading  Federalist  states- 
men promised  that  constitutional  amendments  in  the  form  of 
a  Bill  of  Rights  would  be  proposed  as  soon  as  the  new  gov- 
ernment was  set  up.  In  June,  1789,  Madison  made  good  on  this 
pledge  by  introducing  amendments  in  the  House  of  Representa- 
tives, "as  I  consider  myself  bound  in  honor  and  in  duty  to  do." 
After  much  discussion  the  House  proposed  seventeen  amend- 
ments guaranteeing  civil  liberty.  The  Senate  approved  twelve  of 
them  and  these  went  to  the  states  for  ratification.  By  1790  ten  of 
the  twelve  were  ratified  and  became  our  federal  Bill  of  Rights. 

The  Bill  of  Rights  was  set  up  to  protect  the  civil  liberties  of 
the  people  against  invasion  by  the  new  federal  government.  It 
was  intended  to  restrict. Congress,  the  President,  and  the  federal 
courts.  It  did  not  apply  to  the  states.  The  framers  and  the 
sponsors  of  the  federal  Bill  of  Rights  did  not  regard  state  inter- 
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ference  with  civil  liberty  as  any  of  their  business.  The  new 
national  government,  however,  was  an  unknown  quantity.  Dan- 
gers to  civil  liberty  might  lurk  in  the  generous  grants  of  power 
which  it  enjoyed,  and  the  Bill  of  Rights  was  to  guard  the  rights 
of  the  people  against  these  dangers.  In  1833  the  Supreme  Court, 
speaking  through  John  Marshall  in  the  case  of  Barron  v.  Balti- 
more,2 laid  down  the  rule  that  the  provisions  of  the  Bill  of  Rights 
do  not  apply  to  the  states,  but  only  to  the  federal  government. 
This  rule  has  never  been  changed. 

WHAT  LIBERTIES  ARE  PROTECTED  BY  THE 
BILL  OF  RIGHTS? 

THE  clauses  of  the  Bill  of  Rights  contain  a  miscellaneous  list  of 
guarantees  of  civil  liberty  that  grew  out  of  the  experience  and 
traditions  of  our  colonial  ancestors.  Some  of  these  guarantees  had 
long  since  been  won  and  safeguarded  in  England;  others  set  up 
barriers  against  such  repressive  and  arbitrary  measures  as  the 
British  Government  had  used  against  the  colonies.  Like  the  rest 
of  the  Constitution,  the  Bill  of  Rights  was  drawn  up  by  practical 
men  to  serve  an  intensely  practical  purpose.  Its  clauses  were 
drawn  to  be  applied  to  concrete  situations. 

Protection  of  the  Rights  of  Minorities 

The  First  Amendment  safeguards  the  freedom  of  religion, 
press,  speech,  assembly,  and  petition.  These  are  rights  which  a 
majority  in  a  democratic  nation  might  try  to  override,  and  they 
may  be  roughly  labeled  the  rights  of  minorities.  The  First 
Amendment  is  as  follows: 

Congress  shall  make  no  law  respecting  an  establishment  of 
religion,  or  prohibiting  the  free  exercise  thereof;  or  abridging 
the  freedom  of  speech,  or  of  the  press;  or  the  right  of  the 
people  peaceably  to  assemble,  and  to  petition  the  Government 
for  a  redress  of  grievances. 

It  will  be  noted  that  Congress  may  make  no  law  respecting 
an  establishment  of  religion,  or  prohibiting  freedom  of  religious 
belief.  The  prohibition  is  complete.  By  an  "establishment  of 
religion"  is  meant  any  kind  of  governmental  support  for  a  church 
or  religion.  The  "free  exercise"  of  religion,  however,  does  not 
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sanction  immoral  or  criminal  practices.  The  Supreme  Court  in 
an  early  case  refused  to  allow  a  man  to  justify  on  grounds  of 
religious  faith  the  crime  of  polygamy  committed  in  a  federal 
territory.3 

The  First  Amendment  forbids  Congress  to  abridge  freedom 
of  press  and  speech.  Thus  we  need  to  know  not  only  what  is 
meant  by  freedom  of  press  and  speech,  but  also  what  is  meant 
by  "abridge."  These  are  problems  on  which  the  Supreme  Court 
has  the  last  word,  and  here,  as  in  other  similar  situations,  the 
Court  has  never  formulated  general  definitions  but  has  confined 
itself  to  deciding  in  concrete  cases  whether  freedom  of  speech 
or  press  has  been  abridged. 

Rights  Not  Absolute 

Freedom  of  speech  and  press  are  rights  which  are  far  from 
absolute.  A  man  is  liable  for  damages  if  he  utters  or  publishes 
slanderous  or  libelous  matter,  and  he  may  be  punished  if  what 
he  says  or  prints  is  obscene  or  incites  to  crime.  The  acid  test  of 
the  constitutional  range  of  free  press  and  speech  may  be  seen, 
however,  in  times  of  national  crisis  or  great  public  danger.  Pas- 
sions then  run  high  and  criticism  of  the  government  and  its 
officers  seems  to  many  to  be  an  added  danger  to  the  safety  of  the 
state.  During  the  last  war  freedom  of  speech  and  press  was 
seriously  curbed  by  Congress  as  "a  necessary  and  proper"  means 
of  exercising  its  war  powers.  Some  of  these  curbs  were  direct,  as 
in  the  Espionage  Acts  of  1917  and  1918,  under  which  many 
men  and  women  were  sent  to  prison.  Others  took  the  form  of 
the  denial  of  postal  privileges.  Few  publications  can  survive  with- 
out the  low  postal  rates  known  as  "second  class  privileges,"  and 
the  government  may  deny  these  privileges  to  papers  or  magazines 
that  print  matter  which  it  thinks  dangerous.  This  was  done  with 
telling  effect  during  the  last  World  War. 

Freedom  of  assembly  is  also  limited  by  the  need  for  protect- 
ing public  order  and  safety.  Our  cities  have  ordinances  prohibit- 
ing public  meetings  where  they  will  obstruct  traffic  or  create 
hazards  to  safety  or  health.  Meetings  may  also  be  forbidden  if 
they  are  disorderly  or  incite  to  crime  or  violence. 

The  right  to  "petition  the  government  for  a  redress  of  griev- 
ances" had  been  won  and  prized  by  our  forefathers  long  before 
the  Constitution  was  adopted.  The  First  Amendment  protects  it 


SAFEGUARDING   OUR    CIVIL    LIBERTIES  13 

from  congressional  interference.  It,  too,  is  a  right  which  must 
be  peaceably  exercised.  During  the  last  war  some  persons  were 
convicted  under  the  Espionage  Acts  for  petitioning  for  changes 
in  the  Draft  Act,  for  a  referendum  on  the  war,  and  for  similar 
proposals.  The  Department  of  Justice,  however,  admitted  in  the 
Supreme  Court  that  it  had  been  in  error,  and  the  convictions 
were  set  aside  as  being  unconstitutional.  Thus  a  grave  danger 
to  the  constitutional  "right  of  petition"  was  averted. 

Protection  Against  Executive  Encroachments 

The  next  three  amendments  protect  the  individual  against 
abuses  by  the  executive  or  military,  such  as  were  suffered  at  the 
hands  of  British  officials  at  the  time  of  the  Revolution.  These 
amendments  are  as  follows: 

Second  Amendment.  A  well  regulated  Militia,  being  necessary 
to  the  security  of  a  free  State,  the  right  of  the  people  to  keep 
and  bear  Arms,  shall  not  be  infringed. 

The  word  "State"  refers  to  the  country  as  a  whole  and  not 
to  one  of  the  states  of  the  union.  The  right  to  keep  and  bear  arms 
refers  to  weapons  commonly  used  in  warfare.  It  does  not  protect 
any  one  in  the  carrying  of  concealed  weapons  or  in  the  open 
carrying  of  weapons  designed  for  private  violence  or  crime. 

Third  Amendment.  No  Soldier  shall,  in  time  of  peace,  be  quar- 
tered in  any  house,  without  the  consent  of  the  Owner,  nor  in 
time  of  war,  but  in  a  manner  to  be  prescribed  by  law. 

The  compulsory  quartering  of  British  troops  in  the  homes  of 
the  colonists  had  been  one  of  the  outrages  which  had  helped 
kindle  the  flame  of  revolution.  It  is  unthinkable  that  this  guar- 
antee should  ever  be  violated. 

Fourth  Amendment.  The  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers,  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  Warrants 
shall  issue,  but  upon  probable  cause,  supported  by  Oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized. 

A  maxim  of  the  English  common  law  declared  "Every  man's 
house  is  his  castle."  The  sanctity  of  private  dwellings  had  been 
violated  by  the  English  government  through  the  issuance  of 
"writs  of  assistance"  or  general  warrants  in  Massachusetts  per- 
mitting revenue  officers  to  enter  and  search  suspected  dwellings 
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at  their  discretion.  The  Fourth  Amendment  seeks  to  prevent 
searches  and  seizures  which  are  unreasonable. 

Generally  speaking,  a  warrant  must  be  obtained  before  of- 
ficers may  search  "persons,  houses,  papers,  and  effects."  They 
may  not  on  mere  suspicion  enter  and  seafch  in  the  hope  of  find- 
ing evidence  of  crime.  In  some  cases,  however,  warrants  are  not 
necessary.  This  is  true  of  a  search  made  in  connection  with  a 
lawful  arrest,  the  entry  of  a  house  in  order  to  arrest  a  criminal 
known  to  be  therein,  and  the  search  of  a  boat,  automobile,  or 
other  vehicle  when  there  is  probable  cause  to  believe  it  is  being 
used  in  aid  of  an  unlawful  purpose.  A  search  warrant  must  de- 
scribe definitely  the  persons  or  things  to  be  sought,  and  must  be 
supported  by  affidavits  in  order  to  prevent  invasion  of  rights  on 
the  basis  of  irresponsible  gossip  or  malice.  The  protection  against 
unreasonable  searches  and  seizures  is  closely  connected  with  the 
guarantee  in  the  Fifth  Amendment  against  compulsory  self- 
incrimination.  The  courts  have  held  that  evidence  obtained  by 
federal  officers  by  means  of  an  unreasonable  search  and  seizure 
may  not  be  used  against  an  accused  person  in  court  since  to  do 
so  would  compel  him  to  give  evidence  against  himself  through 
the  forced  production  of  his  papers  and  effects.  The  Supreme 
Court  has  held  that  the  tapping  by  federal  officers  of  a  person's 
telephone  wires  in  order  to  secure  evidence  of  crime  is  not  an 
unreasonable  search  and  seizure.4  Congress  later  passed  a  law 
forbidding  wiretapping. 

Protection  to  Property 

Three  provisions  of  the  Bill  of  Rights  protect  property  rights 
against  arbitrary  invasion.  Two  of  these  appear  in  the  Fifth 
Amendment  in  the  following  words: 

No  person  shall  ...  be  deprived  of  .  .  .  property,  without 
due  process  of  law;  nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation. 

The  Constitution  contains  no  more  important  provisions 
than  the  due  process  clauses.  For  a  hundred  years,  due  process 
of  law  meant  correct  governmental  procedure  in  dealing  with 
property  rights— such  things  as  notice,  a  fair  hearing,  and  an 
opportunity  to  appeal  to  a  court.  Toward  the  end  of  the  igth 
century,  however,  the  courts  revolutionized  the  meaning  of  the 
due  process  clauses  by  applying  them  not  merely  to  govern- 
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mental  procedure  but  to  the  very  substance  and  content  of  gov- 
ernmental regulation  itself.  As  now  interpreted,  the  due  process 
clause  of  the  Fifth  Amendment  prevents  Congress  from  exercis- 
ing its  powers,  however  legal  the  method,  in  ways  which  result 
in  arbitrarily  injuring  private  property  rights. 

Police  Power  of  the  States 

It  is  important  to  keep  in  mind  that  the  states  possess,  as 
Congress  does  not,  the  broad  power  known  as  the  police  power 
—the  power  to  protect  the  health,  safety,  morals,  good  order, 
convenience,  and  general  welfare  of  the  state  by  restricting  in- 
dividual freedom  of  action  and  use  of  property.  For  that  reason 
the  due  process  clause  of  the  Fourteenth  Amendment,  forbidding 
states  to  deprive  any  person  of  property  without  due  process  of 
law,  applies  to  many  more  concrete  situations  than  does  that  of 
the  Fifth  Amendment.  Most  "social  legislation"  passed  by  the 
states  is  passed  in  exercise  of  their  police  power;  therefore  it  is  in 
providing  a  yardstick  by  which  to  judge  the  arbitrary  or  non- 
arbitrary  character  of  this  "social  legislation"  that  the  due  process 
clause  of  the  Fourteenth  Amendment  has  been  of  greatest  prac- 
tical importance  and  has  aroused  the  sharpest  criticism.  Al- 
though conservative  courts  have  sometimes  declared  desirable 
social  reforms  to  be  unconstitutional  under  the  due  process  clause, 
it  nevertheless  remains  an  important  protection  to  the  property 
rights  of  the  individual. 

The  power  of  the  government  to  take  private  property  for 
public  use  is  called  the  power  of  eminent  domain.  While  not 
specifically  granted  to  the  federal  government,  the  federal  gov- 
ernment may  exercise  this  power  when  it  becomes  "necessary 
and  proper"  for  it  to  do  so  in  carrying  out  some  granted  power. 
It  may  use  it  to  acquire  building  sites,  roadways,  or  other  prop- 
erty needed  in  the  exercise  of  its  powers.  The  citizen  is  protected 
against  the  confiscation  of  his  property  by  the  provision  requir- 
ing just  compensation.  This  means  that  the  government  must  not 
only  pay  for  property  taken,  but  pay  a  price  determined  by  a 
fair  and  impartial  procedure. 

A  third  protection  to  property  is  found  in  the  Seventh 
Amendment,  which  reads: 

In  Suits  at  common  law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial  by  jury  shall  be  pre- 
served .  .  . 


16  SAFEGUARDING   OUR    CIVIL    LIBERTIES 

Thus  in  civil  litigation  at  common  law  one  has  the  protection 
supposed  to  come  from  having  a  jury  pass  upon  the  issues  of 
fact  involved,  rather  than  being  compelled  to  pay  money  upon 
the  order  or  decree  of  a  judicial  officer. 

Protection  to  Persons  Accused  of  Crime 

Those  who  drafted  our  Bill  of  Rights  wished  to  make  certain 
that  persons  accused  of  violating  the  laws  of  the  new  national 
government  should  enjoy  in  the  federal  courts  those  protections 
which  had  grown  up  with  the  English  common  law  and  which 
were  looked' upon  as  part  of  the  birthright  of  the  free  English- 
man. These  are  found  in  the  Fifth,  Sixth,  Seventh,  and  Eighth 
Amendments : 

Fifth  Amendment.  No  persons  shall  be  held  to  answer  for  a 
capital,  or  otherwise  infamous  crime,  unless  on  the  presentment 
or  indictment  of  a  Grand  Jury,  except  in  cases  arising  in  the 
land  or  naval  forces,  or  in  the  Militia,  when  in  actual  service 
in  time  of  War  or  public  danger;  nor  shall  any  person  be  sub- 
just  for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or 
limb;  nor  shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  nor  be  deprived  of  life,  liberty,  or  prop- 
erty, without  due  process  of  law  .  .  . 

Sixth  Amendment.  In  all  criminal  prosecutions,  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an  im- 
partial jury  of  the  State  and  district  wherein  the  crime  shall 
have  been  committed,  which  district  shall  have  been  previ- 
ously ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation;  to  be  confronted  with  the  wit- 
nesses against  him;  to  have  compulsory  process  for  obtaining 
witnesses  in  his  favor,  and  to  have  the  Assistance  of  Counsel 
for  his  defence. 

Seventh  Amendment.  .  .  .  and  no  fact  tried  by  a  jury,  shall 
be  otherwise  re-examined  in  any  Court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law. 

Eighth  Amendment.  Excessive  bail  shall  not  be  required,  nor 
excessive  fines  imposed,  nor  cruel  and  unusual  punishments 
inflicted. 

The  grand  jury,  originally  so  called  because  of  its  size,  must 
indict  a  man  before  a  federal  court  may  try  him  for  any  serious 
crime.  It  is  the  jury  of  accusation.  It  sifts  in  secret  the  pre- 
liminary evidence  against  a  person  and  decides  whether  to  bring 
in  a  "true  bill,"  or  indictment,  against  him.  If  it  does  so,  he  is 
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then  tried  before  a  trial  jury  which  determines  his  guilt  or 
innocence.  The  existence  of  a  grand  jury  saves  the  government 
from  trying  persons  against  whom  there  is  no  substantial  evi- 
dence. It  protects  the  accused  by  stating  accurately  the  offense 
with  which  he  is  charged  so  that  he  may  know  how  to  prepare 
his  defense. 

The  Constitution  does  not  describe  trial  by  jury  in  specific 
terms.  It  was  not  necessary  to  do  so,  as  every  one  knew  what  the 
term  meant.  It  meant,  and  still  means,  in  English  common  law, 
jury  trial  as  it  existed  when  the  Constitution  was  framed.  This  is  a 
trial  before  a  jury  which  is  composed  of  twelve  persons,  presided 
over  by  a  judge  who  gives  instructions  as  to  the  law,  and  which 
renders  a  verdict  by  a  unanimous  vote.  Under  the  Sixth  Amend- 
ment this  trial  must  be  "speedy."  It  must  also  be  by  an  "im- 
partial" jury.  This  means  that  neither  the  accused  nor  the  gov- 
ernment can  be  denied  the  right  to  challenge  prospective  jurors 
for  cause.  The  trial  must  be  "public,"  so  that  the  accused  may 
enjoy  the  protection  which  comes  from  open  proceedings.  It 
must  take  place  in  the  state  or  district  in  which  the  crime  was 
committed. 

The  guarantee  that  the  accused  be  informed  of  the  nature 
and  cause  of  the  accusation  protects  him  against  having  new 
charges  brought  against  him  during  the  course  of  his  trial.  The 
right  to  confront  the  witnesses  against  one  is  a  valued  right.  It 
includes  the  right  to  cross-examine  such  witnesses,  and  it  allows 
the  jury  to  form  an  opinion  of  their  truthfulness.  In  a  fair  trial 
the  accused  must  be  able  to  compel  witnesses  to  appear  and 
testify  in  his  defense.  The  government  is  therefore  required  to 
compel  such  testimony  at  its  expense.  The  right,  of  one  charged 
with  crime  to  be  represented  by  counsel  is  also  a  vitally  necessary 
protection. 

The  protection  in  the  Fifth  Amendment  against  "double 
jeopardy"  also  comes  from  the  common  law.  When  a  person  is 
once  acquitted  of  a  criminal  charge,  the  government  cannot  try 
him  again  on  the  same  charge  even  though  later  evidence  may 
show  him  to  be  guilty.  Were  this  not  the  case,  the  government 
might  pursue  a  man  relentlessly  until  finally  a  jury  could  be 
drawn  which  would  convict  him.  However,  if  a  person  is  con- 
victed, he  may  waive  his  right  not  to  be  tried  again,  and  may 
on  appeal  ask  a  higher  court  to  grant  him  a  new  trial.  Some- 
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times  a  person  commits  an  act  which  is  a  crime  against  the  laws 
of  both  the  state  and  the  federal  governments.  Under  national 
prohibition  the  selling  of  the  same  liquor  often  violated  both 
state  and  federal  law.  Conviction  or  acquittal  under  the  laws  of 
one  government  does  not  prevent  the  other  government  from 
trying  the  person  for  the  same  act.  This  is  not  double  jeopardy. 
The  protection  against  double  jeopardy  merely  protects  one 
against  being  tried  twice  for  the  same  crime  by  the  same  gov- 
ernment. 

The  constitutional  protection  against  compelling  a  person  in 
a  criminal  case  to  be  a  witness  against  himself  means  that  a 
man  cannot  be  forced  to  testify  at  his  own  trial,  nor  to  give 
evidence  in  any  legal  proceeding  when  to  do  so  would  tend  to 
incriminate  him.  Nor  can  he  be  compelled  to  produce  as  evi- 
dence his  private  papers  and  documents.  This  does  not  apply 
to  the  papers  of  a  corporation  since  a  corporation  is  a  creature 
of  the  law. 

To  these  definite  guarantees  of  fair  criminal  procedure  must 
be  added  the  general  requirement  of  the  Fifth  Amendment  ( and 
the  Fourteenth)  that  no  person  be  deprived  of  life  or  liberty 
without  due  process  of  law.  The  courts  have  never  framed  a 
definition  of  due  process  of  law  in  a  criminal  case;  they  have 
preferred  to  decide  in  separate  cases  what  is  necessary  to  a 
fair  trial. 

The  prohibitions  in  the  Eighth  Amendment  against  excessive 
bail  and  cruel  and  unusual  punishments  need  little  comment. 
The  amount  of  bail  required  in  a  criminal  case  depends  on 
various  circumstances  and  rests  with  the  court,  which  is  guided 
by  long-standing  custom.  In  the  early  days  of  the  English  law, 
criminals  were  punished  by  torture  and  mutilation.  Public  opinion 
has  banned  such  barbarity,  but  the  prohibition  against  cruel  and 
unusual  punishments  still  is  useful  to  protect  against  penalties 
which  are  clearly  out  of  proportion  to  the  seriousness  of  the  crime. 

Protection  Against  Loss  of  Rights  by  Implication 

The  framers  of  the  Bill  of  Rights  did  not  pretend  that  they 
had  included  in  their  list  all  the  civil  liberties  there  are.  They 
were  alarmed  by  Hamilton's  argument  in  the  84th  Federalist 
that  Congress  might  invade  with  impunity  the  civil  liberties  not 
specifically  mentioned  and  protected.  Therefore  they  included 
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in  the  Bill  of  Rights  the  Ninth  Amendment,  which  reads: 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people. 

The   final   provision   in    the   Bill   of   Rights   is   the    Tenth 

Amendment: 

The  powers  not  delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  reserved  to  the 
States  respectively,  or  to  the  people. 

This  puts  into  black  and  white  the  doctrine  that  the  federal 
government  has  only  delegated  power.  At  the  same  time  it  leaves 
to  the  states  the  broad  area  of  governmental  action  within  which 
most  of  the  problems  affecting  the  civil  rights  of  the  individual 
are  likely  to  arise. 


PROTECTION  OF  CIVIL  LIBERTY  IN  OUR 
FEDERAL  SYSTEM 

Division  of  Labor  Between  State  and  Federal  Governments 

Besides  knowing  what  civil  liberties  he  enjoys  under  the 
federal  Constitution,  the  citizen  must  also  know  who  is  going  to 
protect  those  liberties  and  against  whom.  Since  he  lives  under 
two  governments— state  and  federal— the  answers  to  these  ques- 
tions are  complex.  There  is  a  division  of  responsibility  between 
the  two  governments,  and'  it  is  useful  to  know  how  far  the 
responsibility  of  each  goes  and  in  what  direction..  Furthermore, 
the  original  division  of  labor  between  state  and  nation  in  the 
matter  of  protecting  civil  liberty  has  been  changed  by  constitu- 
tional amendment  and  by  decisions  of  the  Supreme  Court.  These 
changes  have  vitally  affected  the  citizen  in  the  enjoyment  of  his 
civil  liberties. 

The  States  as  Guardians  of  Civil  Liberty 

For  a  hundred  years  after  the  adoption  of  the  Constitution 
no  important  changes  occurred  in  the  division  of  labor  between 
state  and  nation  in  the  matter  of  protecting  civil  liberty.  A  care- 
fully planned  effort  was  made  during  that -period  to  enlarge  the 
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scope  of  the  federal  power,  but  this  was  thwarted  by  the  de- 
cisions of  the  Supreme  Court.  These  statements  may  be  elab- 
orated as  follows: 

(a)  Under  the  Constitution  and  the  Bill  of  Rights  the  federal 
government  had  a  fairly  small  share  of  the  task  of  protecting 
the  civil  liberties  of  the  people.  The  states  adequately  safe- 
guarded the  rights  of  their  own  citizens  and  no  need  was  felt  for 
making  the  new  federal  government  a  major  partner  in  the  enter- 
prise. The  Bill  of  Rights  itself  protected  the  individual  only 
against  the  federal  government,  and  not  against  the  states.  Since 
the  federal  government  had  only  the  powers  granted  to  it  and 
was  slow  to  use  these  very  vigorously,  few  cases  arose  during  this 
first  hundred  years  under  the  provisions  of  the  federal  Bill  of 
Rights.  Down  to  the  Civil  War  only  two  acts  of  Congress  had 
been  invalidated  by  the  Supreme  Court  and  neither  of  these  was 
held  void  under  any  provision  of  the  first  ten  amendments.5 
During  this  period  a  citizen  looked  to  his  state  government  and 
his  state  constitution  for  protection  of  his  liberties.  The  federal 
government  and  federal  courts  exercised  virtually  no  authority 
to  discipline  the  states  or  protect  the  citizen  against  state  gov- 
ernmental misconduct.  Civil  liberty  in  the  United  States  had  not 
so  far  become  nationalized. 

(b)  The  framers  of  the  Fourteenth  Amendment,  adopted 
in  1868,  made  a  carefully  planned  effort  to  change  the  situa- 
tion. This  amendment  was  intended  to  give  to  the  federal  gov- 
ernment full  responsibility  to  see  that  the  civil  liberties  of  the 
people  were  not  denied  or  suppressed  by  the  states.  The  Thir- 
teenth Amendment  freed  the  Negro  from  slavery,  and  the  first 
section  of  the  Fourteenth  Amendment  made  him  a  citizen.  The 
Reconstruction  leaders  in  Congress  feared,  however,  that  the 
newly  created  Negro  citizen  would  enjoy  very  little  civil  liberty 
at  the  hands  of  the  southern  states  without  the  aid  of  the  federal 
government.  They  accordingly  placed  that  civil  liberty  under  the 
protection  of  Congress  and  the  federal  courts  by  three  clauses 
of  the  Fourteenth  Amendment.  These  clauses  did  not  mention 
the  Negro  but  they  were  drafted  with  his  precarious  situation 
chiefly  in  mind.  The  first  of  these  clauses  provided  that: 

.  .  .  No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States  .  .  . 

By  privileges  and  immunities  of  citizens  of  the  United  States 
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the  framers  meant,  as  Mr.  Justice  Field  later  contended,  "the 
privileges  and  immunities  .  .  .  which  of  right  belong  to  the 
citizens  of  all  free  governments."6  They  used  the  term  in  no 
narrow  or  technical  sense,  but  to  include  the  generally  accepted 
list  of  civil  liberties  protected  by  the  federal  and  state  Bills  of 
Rights.  The  second  provision  of  the  amendment  forbade  the 
states  to: 

.  .  .  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law  .  .  . 

while  the  third  forbade  the  states  to: 

.  .  .  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

Thus  the  Fourteenth  Amendment  undertook  to  nationalize  civil 
liberty. 

(c)  This  attempt  was  scuttled,  however,  by  the  Supreme 
Court.  Infuriated  but  helpless,  the  Reconstruction  leaders  watched 
a  bitterly  divided  Court  so  weaken  the  Fourteenth  Amendment 
as  to  rob  it,  temporarily  at  least,  of  any  important  practical 
effect  in  providing  national  protection  for  the  civil  rights  of 
the  individual. 

This  was  accomplished  largely  by  the  Court's  decision  in  the 
historic  Slaughterhouse  Cases7  in  1873.  A  Louisiana  statute  cre- 
ated a  monopoly  of  the  slaughterhouse  business  in  the  City  of 
New  Orleans  by  which  many  previously  competing  butchers 
were  driven  out  of  business.  It  was  urged  that  by  this  iniquitous 
law  the  State  of  Louisiana  had  abridged  the  privileges  and  im- 
munities of  citizens  of  the  United  States,  deprived  them  of  lib- 
erty and  property  without  due  process  of  law,  and  denied  them 
the  equal  protection  of  the  laws.  The  Supreme  Court,  however, 
rejected  all  three  contentions.  In  the  first  place,  it  so  interpreted 
the  "privileges  and  immunities"  clause  as  virtually  to  read  it  out 
of  the  Constitution.  Under  our  federal  system,  declared  the 
Court,  we  have  two  citizenships,  state  and  federal,  and  each  has 
its  own  privileges  and  immunities.  Those  of  state  citizenship 
include  the  ordinary  civil  liberties  which  the  states  have  always 
protected.  The  privileges  and  immunities  of  federal  citizenship, 
on  the  other  hand,  are  those  which  come  to  the  citizen  from  the 
federal  government  because  he  is  a  citizen.  They  comprise  such 
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things  as  diplomatic  protection  abroad,  the  right  to  transact  busi- 
ness with  the  federal  government  or  its  agents,  and  similar  specific 
and  practical  advantages.  If  the' right  to  run  a  butcher  shop  in 
the  City  of  New  Orleans  is  a  privilege  of  citizenship  at  all,  it 
is  a  privilege  of  state  citizenship.  Since  the  Constitution  expressly 
declares  the  supremacy  of  federal  law,  under  which  no  state 
would  be  permitted  to  interfere  with  the  privileges  of  federal 
citizenship  even  if  there  were  no  Fourteenth  Amendment,  it  is 
clear  that  the  decision  in  the  Slaughterhouse  Cases  rendered  the 
privileges  and  immunities  clause  futile  and  superfluous. 

In  the  second  place,  the  Court  gave  the  due  process  clause 
of  the  new  Fourteenth  Amendment  the  same  restricted  meaning 
which  the  term  "due  process  of  law"  had  had  during  a  hundred 
years  of  judicial  history.  Due  process  of  law  had  always  been 
regarded  as  a  limitation  upon  governmental  procedure.  It  re- 
stricted the  government,  not  as  to  what  it  might  do,  but  as  to 
how  it  might  do  it.  Accordingly  the  Court  declared  that  the  due 
process  clause  had  nothing  to  do  with  the  legality  of  the  Louisiana 
slaughterhouse  monopoly. 

In  the  third  place,  the  Court  held  that  the  clause  forbidding 
the  states  to  deny  the  equal  protection  of  their  laws  was  intended 
to  apply  to  state  action  discriminating  against  the  Negroes,  and 
Mr.  Justice  Miller,  in  what  proved  to  be  very  bad  prophecy, 
predicted  that  the  clause  would  never  be  applied  to  anything 
but  racial  discrimination. 

Repeated  efforts  failed  to  move  the  Supreme  Court  from  the 
position  taken  in  the  Slaughterhouse  Cases  and  the  Constitution 
reached  its  centenary  in  1889  with  no  important  changes  in  the 
original  division  of  responsibility  between  state  and  federal  gov- 
ernments for  the  protection  of  civil  liberty.  An  effort  had  been 
made  to  nationalize  civil  liberty,  but  that  effort  had  failed. 

The  Federal  Government  Becomes  the  Guardian  of  Civil 
Liberty.  The  New  Doctrine  of  the  1920's 

The  federal  government,  however,  finally  became  an  active 
partner  with  the  states  in  the  enterprise  of  protecting  the  basic 
civil  liberties  of  the  people.  This  has  been  accomplished  during 
the  last  twenty  years  by  a  series  of  Supreme  Court  decisions  hold- 
ing that  the  "liberty"  protected  against  state  infringement  by 
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the  due  process  clause  of  the  Fourteenth  Amendment  includes 
all  fundamental  civil  liberties.  "No  state  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law";  and 
"liberty"  means,  among  other  things,  freedom  of  religion,  free- 
dom of  press,  freedom  of  speech,  and  freedom  of  assembly. 

The  new  doctrine  constituted  a  startling  reversal.  As  late 
as  1922  the  Court,  in  Prudential  Insurance  Company  v.  Cheek,8 
declared  bluntly  that  "neither  the  Fourteenth  Amendment  nor 
any  other  provision  of  the  Constitution  imposes  any  restrictions 
upon  the  state  about  freedom  of  speech."  This  did  not  offer  much 
hope  that  the  Court  would  budge  from  its  traditional  position. 

Three  years  later,  however,  the  Court  passed  upon  the  New 
York  Criminal  Anarchy  Act  in  Gitlow  v.  New  York.9  Mr.  Justice 
Sanford  observed:  "For  present  purposes,  we  may  and  do  assume 
that  freedom  of  speech  and  of  the  press— which  are  protected 
by  the  First  Amendment  from  abridgment  by  Congress— are 
among  the  fundamental  personal  rights  and  liberties  protected 
by  the  due  process  clause  of  the  Fourteenth  Amendment  from 
impairment  by  the  states."  The  Court  held  that  the  New  York 
statute  had  not  impaired  this  liberty,  but  in  1931  it  held  void 
the  notorious  Minnesota  "gag-press"  statute  providing  for  the 
padlocking  of  newspapers  publishing  objectionable  material.10 
Chief  Justice  Hughes,  speaking  for  the  Court,  declared:  "It  is  no 
longer  open  to  doubt  that  the  liberty  of  the  press  and  of  speech 
is  within  the  liberty  safeguarded  from  invasion  by  state  action." 
Since  that  time  the  Court  has  added  freedom  of  religion11  and 
freedom  of  assembly12  to  the  list  of  liberties  thus  protected  by 
the  due  process  clause.  Thus,  by  a  complete  judicial  about-face, 
the  Supreme  Court  quietly  assimilated  into  the  due  process  clause 
of  the  Fourteenth  Amendment,  and  thus  imposed  on  the  states, 
at  least  some  of  the  guarantees  of  civil  liberty  in  the  federal  Bill 
of  Rights.  It  did  this,  furthermore,  without  disturbing  Chief 
Justice  Marshall's  ruling  that  the  Bill  of  Rights  itself  does  not 
limit  state  action. 

The  Basic  Rights 

Only  those  civil  liberties,  however,  have  been  thus  read  into 
the  term  "liberty"  in  the  Fourteenth  Amendment  which  the 
Court  regards  as  fundamental.  The  list  includes  freedom  of 
speech,  freedom  of  press,  freedom  of  religion,  and  freedom  of 
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peaceable  assembly,  and  perhaps  others  will  be  added.  Mr. 
Justice  Cardozo  referred  to  these  as  being  "of  the  very  essence 
of  a  scheme  of  ordered  liberty."13  On  the  other  hand,  some  of 
the  guarantees  of  the  federal  Bill  of  Rights  are  held  not  to  be 
of  this  vitally  important  nature  and  are,  therefore,  not  protected 
by  the  due  process  clause.  These  are  mainly  those  which  relate  to 
criminal  procedure.  The  Court  has  held  that  the  due  process 
clause  of  the  Fourteenth  Amendment  does  not  require  a  state 
to  give  a  person  accused  of  crime  a  grand  jury  indictment14  or 
a  jury  trials  or  to  refrain  from  subjecting  him  to  compulsory 
self-incrimination,10  or  double  jeopardy.17  In  referring  to  these 
guarantees  of  criminal  procedure,  Mr.  Justice  Cardozo  observed : 
"Few  would  be  so  narrow  or  provincial  as  to  maintain  that  a 
fair  and  enlightened  system  of  justice  would  be  impossible  with- 
out them."18 

It  will  be  seen  that  the  Court  has  divided  the  guarantees  of 
the  federal  Bill  of  Rights  into  two  classes,  those  which  are  essen- 
tial to  the  preservation  of  "the  fundamental  principles  of  liberty 
and  justice  which  lie  at  the  base  of  all  our  civil  and  political 
institutions,"  and  those  which  require  particular  forms  of  judicial 
procedure.  We  have  at  last  nationalized  our  civil  liberty,  but  we 
have  nationalized  only  the  civil  liberty  which  is  basic  and  funda- 
mental. 

Protection   of  Civil   Liberties  from   Interference 
by  Individuals  Still  in  Hands  of  States 

There  remains  the  danger  that  the  civil  liberties  of  the  citizen 
may  be  interfered  with  by  other  individuals.  Broadly  speaking 
it  is  the  state  and  not  the  federal  government  which  can  prevent 
this  kind  of  abuse.  No  individual  can  possibly  violate  the  federal 
Bill  of  Rights,  which  begins  with  the  words:  "Congress  shall 
make  no  law,"  and  has  been  held  to  restrict  only  the  federal 
government.  Nor  can  an  individual  violate  the  Fourteenth 
Amendment  which  clearly  says  "no  state"  shall  do  the  things 
forbidden.  Under  the  Constitution,  Congress  possesses  very  slight 
power  to  forbid  individuals  from  interfering  with  the  civil  lib- 
erties of  other  individuals.  It  remains,  therefore,  for  the  states 
to  punish  such  private  interference.  If  it  fails  to  do  so,  the  citizen 
has  no  protection. 
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SAFEGUARDS  TO  CIVIL  LIBERTY 

TURNING  from  this  background  of  history  and  law,  and  mind- 
ful of  the  dangers  which  threaten  our  civil  liberties,  we  may  now 
appraise  the  resources  at  our  disposal  for  the  protection  of  these 
liberties.  What  are  our  chances  of  safeguarding  them?  While  we 
must  not  slacken  our  vigilance  against  the  dangers  which  con- 
stantly beset  our  civil  liberties,  we  need  not  feel  helpless  or  dis- 
couraged. In  twenty-five  years  we  have  learned  a  number  of 
lessons  and  we  have  greatly  enlarged  and  strengthened  the  safe- 
guards which  protect  our  liberties.  Among  these  safeguards  are 
the  following: 

A  New  Arsenal  of  Judicial  Precedents 

The  Civil  War  was  fought  without  any  legislative  restric- 
tions upon  freedom  of  speech,  press,  or  assembly.  When  the 
American  courts,  therefore,  suddenly  faced  the  new  and  difficult 
questions  affecting  civil  liberty  arising  under  the  First  World 
War  statutes,  they  had  no  precedents  to  guide  them.  Since  the 
World  War,  however,  the  Supreme  Court  in  a  score  of  decisions 
has  clarified  the  law  relating  to  freedom  of  speech,  press,  as- 
sembly, religion,  and  other  civil  liberties.  Nearly  all  of  these 
decisions  have  strengthened  and  extended  the  protection  to  civil 
liberty.  Some  of  the  more  important  may  be  mentioned.  In  Hern- 
don  v.  Lowry,19  in  1937,  the  Supreme  Court  freed  Angelo 
Herndon,  a  Negro  Communist  Party  organizer  who  had  been 
sentenced  to  twenty  years'  imprisonment  for  "incitement  to  in- 
surrection." He  had  held  meetings  for  the  party  and  possessed 
Communist  literature.  The  Court  held  Herndon's  acts  created 
no  "clear  and  present  danger"  of  insurrection,  and  that  the 
statute  forbidding  "incitement  or  attempted  incitement  to  insur- 
rection" was  so  vague  as  to  set  up  no  clear  standard  of  guilt  and 
therefore  denied  due  process  of  law.  In  1937  also,  the  Court 
clarified  the  constitutional  right  of  freedom  of  assembly  in  the 
case  of  De  Jonge  v.  Oregon.20  De  Jonge,  a  Communist,  had  been 
convicted  under  the  Oregon  Criminal  Syndicalism  Act  for  hav- 
ing spoken  at  a  Communist  meeting  at  which  there  had  been  no 
disorder  or  incitement  to  violence.  The  Court  held  that  this 
arbitrarily  abridged  freedom  of  assembly  and  speech  in  viola- 
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tion  of  the  due  process  clause  of  the  Fourteenth  Amendment. 
In  1939,  in  Hague  v.  C.I.O.,21  the  Court  acted  to  check  the 
regime  of  repression  and  police  brutality  which  had  prevailed 
under  Mayor  Hague  in  Jersey  City.  It  invalidated  an  ordinance 
under  which  the  municipal  authorities  had  been  interfering  with 
the  rights  of  the  members  of  the  C.I.O.  and  others  to  remain 
peaceably  in  the  city,  to  hold  orderly  meetings,  to  speak  freely 
in  public,  and  to  distribute  literature.  In  two  cases22  in  1939  the 
Court  held  that  freedom  of  press  includes  the  right  to  distribute 
literature  and  handbills  on  the  public  streets  and  to  peddle  them 
from  house  to  house  as  long  as  these  things  are  done  so  as  not 
to  obstruct  traffic  or  create  a  public  nuisance  or  disturbance.  In 
1940  a  state  law  forbidding  peaceful  picketing  in  a  labor  dispute 
was  held  to  violate  the  guarantees  of  freedom  of  speech  and 
press.23  In  Bridges  v.  California,24  in  1941,  the  Court  held  that 
the  summary  punishment  of  Bridges  for  contempt  of  court  for 
publishing  a  telegram  sharply  criticising  a  judge's  action  in  a 
case  still  pending  in  a  state  court,  violated  his  freedom  of  speech 
and  press. 

Several  recent  cases  have  dealt  with  freedom  of  religion. 
Cantwell  v.  Connecticut,25  in  1940,  held  that  religious  liberty 
was  illegally  interfered  with  by  requiring  approval  of  city  officers 
before  funds  might  be  solicited  for  religious  purposes.  In  the 
same  year  the  Court  held  in  Minersville  School  District  v. 
Gobitis26  that  freedom  of  religion  was  not  unconstitutionally 
impaired  by  expelling  from  the  public  schools  children  who,  on 
grounds  of  religious  belief,  refused  to  salute  the  American  flag. 
In  1942  in  Jones  v.  Opelika,27  the  Court  held  in  a  five-to-four 
decision,  that  religious  liberty  was  not  unduly  restricted  by 
requiring  Jehovah's  Witnesses  selling  religious  literature  on  the 
streets  to  pay  for  the  license  required  of  all  peddlers.  The  license 
fees  were  substantial.  In  1943,  after  Mr.  Justice  Rutledge  had 
replaced  Mr.  Justice  Byrnes  on  the  Court,  this  decision  was 
overruled  by  a  new  five-to-four  alignment  of  justices.28  Also  in 
1943  the  flag-salute  case  was  reargued  and  the  Court  in  a  six- 
to-three  decision  reversed  the  Gobitis  case.29  These  two  speedy 
and  spectacular  reversals  have  given  very  broad  protection  to 
religious  liberty. 

In  Kessler  v.  Strecker,30  in  1939,  the  Court  refused  to  hold 
that  the  law  regarding  the  deportation  of  aliens  requires  the 
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deportation  of  an  alien  who  had  once  been  a  Communist  but 
had  ceased  to  be  one  before  the  action  against  him  was  begun. 
In  1943  the  Court  refused  to  cancel  the  naturalization  of  William 
Schneiderman,  the  Secretary  of  the  Communist  Party  in  Cali- 
fornia.31 It  rejected  the  government's  contention  that  a  man  who 
was  a  member  of  the  Communist  Party  in  1927  could  not  honestly 
and  unreservedly  swear  loyalty  and  allegiance  to  the  United  States. 
Mr.  Wendell  Willkie  argued  Schneiderman's  case  in  the  Supreme 
Court. 

In  many  other  cases  which  cannot  be  discussed  here  the 
Court  has  protected  civil  liberty.  One  group  of  these  has  dealt 
with  the  constitutional  rights  of  Negroes  and  has  held  void  cer- 
tain forms  of  racial  discrimination  although  the  courts  have 
fallen  far  short  of  securing  for  the  Negro  complete  equality 
before  the  law.  Another  group  of  cases  has  relentlessly  set  aside 
the  convictions  of  crime  based  on  confessions  or  evidence  secured 
by  "third  degree"  methods. 

The  Department  of  Justice 

The  responsibility  of  the  Department  of  Justice  and  our 
federal  district  attorneys  for  safeguarding  civil  liberty  can  hardly 
be  overestimated.  They  occupy  key  positions.  There  is  no  way  in 
which  you  can  compel  these  officers  to  prosecute  your  neighbor 
for  what  you  think  is  a  violation  of  the  Federal  Sedition  Act. 
They  decide  what  cases  to  prosecute  and  how  to  handle  them. 
They  may  follow  a  policy  of  callous  and  brutal  disregard  of  the 
reasonable  bounds  of  fair  public  discussion,  and  this  was  what 
occurred  during  the  First  World  War.  Or  they  may  move  with 
caution  and  moderation  in  the  hope  of  restricting  liberty  as  little 
as  possible.  Attorney  General  Biddle  early  announced  his  inten- 
tion "to  see  that  civil  liberties  in  this  country  are  protected."  He 
ordered  federal  district  attorneys  to  prosecute  cases  of  alleged 
subversive  and  disloyal  conduct  only  after  consultation  with  the 
Department  in  Washington  and  in  accordance  with  its  tem- 
perate and  cool-headed  policy.  We  have  drastic  and  far-reaching 
federal  laws  restricting  speech  and  publication,  but  these  laws 
have  not  been  drastically  enforced.  The  solicitude  of  the  officers 
of  the  Department  of  Justice  for  the  maximum  protection  of 
civil  liberty  compatible  with  national  security  has  been  thus  far 
one  of  its  most  effective  bulwarks  during  the  present  war. 
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The  Civil  Liberties  Section 

In  1939  a  new  unit  was  created  in  the  Department  of  Justice 
called  the  Civil  Liberties  Section.  In  the  order  setting  it  up 
Attorney  General  Murphy  stated  that  it  would  "direct,  super- 
vise, and  conduct  prosecutions  of  violations  of  the  provisions  of 
the  Constitution  or  Acts  of  Congress  guaranteeing  civil  rights."32 
It  was  to  devote  itself  to  "the  aggressive  protection  of  the  funda- 
mental rights  inherent  in  a  free  people"  and  "to  pursue  a 
program  of  vigilant  action  in  the  prosecution  of  infringements 
of  these  rights." 

The  Civil  Liberties  Section  without  much  publicity  is  doing 
an  important  and  valuable  job.  Its  most  conspicuous  achievement 
was  its  successful  handling  of  United  States  v.  Classic33  in  1941 
in  which  the  Court  held  valid  the  conviction  of  Classic  in  a 
federal  court  for  falsifying  the  returns  in  a  congressional  primary 
election  in  New  Orleans.  This  was  on  the  ground  that  it  is  one 
of  the  rights  of  a  citizen  of  the  United  States  to  vote  in  a  con- 
gressional primary  and  to  have  his  vote  honestly  counted.  The 
Section  has  secured  convictions  for  the  crimes  of  peonage  and 
slavery,  and  has  prosecuted  state  officers  for  the  brutal  invasion 
of  the  civil  rights  of  prisoners  in  their  custody.  It  has  attempted, 
thus  far  unsuccessfully,  to  secure  the  conviction  of  state  or  local 
officers  charged  with  aiding  or  conniving  with  the  members  of 
mobs  guilty  of  lynchings.  Not  only  is  the  work  of  the  Section 
growing  in  importance,  but  the  willingness  of  the  government  to 
assume  this  task  is  inspiring  proof  of  its  wish  to  see  civil  liberty 
adequately  safeguarded. 

Nongovernmental  Safeguards 

The  organized  bar  of  the  country  and  the  bars  of  some  thirty 
states  are  lending  a  hand  in  the  protection  of  civil  rights.  The 
Bill  of  Rights  Committee  of  the  American  Bar  Association  was 
set  up  for  this  purpose  and  consists  of  a  group  of  the  nation's 
most  distinguished  lawyers.  This  committee  filed  a  powerful  brief 
in  the  Hague  Case  as  "friend  of  the  Court,"  attacking  the  con- 
stitutionality of  the  Jersey  City  campaign  of  repression.  It  also 
filed  a  brief  in  the  flag-salute  case  urging , that  the  flag-salute 
requirement  violated  freedom  of 'religion.  Mr.  Wendell  Willkie's 
recent  argument  in  the  Supreme  Court  in  defense  of  a  Com- 
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munist  whose  citizenship  papers  had  been  revoked  by  a  lower 
court  has  already  been  mentioned. 

Finally  there  are  all  sorts  of  citizens'  organizations  which 
may  do  effective  work  by  making  their  voices  heard  on  the  side 
of  the  impartial  protection  of  civil  liberty.  Some  of  these,  like 
the  American  Civil  Liberties  Union,  devote  their  energies  and 
their  funds  exclusively  to  this  end.  But  there  is  no  civic  organiza- 
tion so  insignificant  that  it  cannot  render  useful  service  by 
publicly  demanding  the  even-handed  safeguarding  of  our  consti- 
tutional rights  and  by  condemning  any  official  or  unofficial  inva- 
sion of  those  rights.  Nor  is  the  influence  of  the  individual  citizen 
too  trivial  to  be  of  value.  By  opening  his  mouth  or  wielding  his 
pen  in  protest  against  abridgments  of  civil  liberty  he  may  not 
singlehanded  correct  a  serious  abuse,  but  he  may  strengthen  the 
hands  of  the  public  officials  and  organizations  who  can  correct 
them.  No  honest  and  intelligent  citizen  who  believes  in  the  pro- 
tection of  civil  liberty  can  evade  this  responsibility. 
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